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Electronically Filed
3/1/2024 1:07 PM
Steven D. Grierson

CLEEE OF THE coggI
PJR

LAW OFFICE OF DANIEL MARKS
DANIEL MARKS, ESQ.

Nevada State Bar No. 002003
office@danielmarks.net CASE NO: A-24-888242-
ADAM LEVINE, ESQ. Department 2
Nevada State Bar No. 004673

alevine(@danielmarks.net

610 South Ninth Street

Las Vegas, Nevada §9101

(702) 386-0536: FAX (702) 386-6812

Attorneys for Petitioner

DISTRICT COURT
CLARK COUNTY, NEVADA
INTERNATIONAL UNION OF ELEVATOR Case No.:
CONSTRUCTORS, LOCAL 18, Dept. No.:
Petitioner,

V.

STATE OF NEVADA, GOVERNMENT
EMPLOYEE-MANAGEMENT RELATIONS
BOARD; CLARK COUNTY, NEVADA,

Respondents.

PETITION FOR JUDICIAL REVIEW

COMES NOW Petitioner, by and through undersigned counsel, Adam Levine, Esq., of the Law
Office of Daniel Marks and petitions the Court as follows:

1. Petitioner requests judicial review of the Final Decision on Complaint and Counter-
Complaint, Findings of Fact, Conclusions of Law and Order of the State of Nevada Government

Employee-Management Relations Board dated January 31, 2024 a copy of which is attached hereto as

Exhibit “17.
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2. This Court has jurisdiction pursuant to NRS 233B and NAC Chapter 288,

3 Petitioner has been aggrieved by the final decision of the Government Employee-
Management Relations Board (“EMRB”) and Petitioner’s rights have been prejudiced because the final
decision is:

a) In violation of constitutional or statutory provisions;

b) In excess of the statutory authority of the agency;

c) Affected by other error of law;

d) Clearly erroneous in view of the reliable, probative and substantial evidence on
the whole record; or

e) Arbitrary or capricious, and characterized by abuse of discretion.

4, Petitioner reserves the right to file a Memorandum of Points and Authorities after a copy
of the entire record on appeal has been transmitted to the Court in accordance with NRS 233B.133.

5. Petitioner reserves its right to request oral argument on this matter pursuant to NRS
233B.133(4).
WHEREFORE, Petitioner prays as follows:

1. That this Court conduct a review of the final decision of the EMRB and enter an Order
setting aside the decision; and
/"
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2. For such further and other relief as the Court deems equitable and just in the premises.
DATED this ‘ %LMday of March 2024.

A
LAW F}’f/?%g?DAN[EL MARKS
’}i}/??}'/ ~ 1 // ! !x\&w

/Y& L

DANIEL MARKS, ESQ.

Nevada State Bar No. 002003

office@danielmarks.net

ADAM LEVINE, ESQ.

Nevada State Bar No. 004673

alevine@danielmarks.net

610 South Ninth Street

Las Vegas, Nevada 89101

Attorneys for Petitioner
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FILED
January 31, 2024
State of Nevada
E.M.R.B.

STATE OF NEVADA

GOVERNMENT EMPLOYEE-MANAGEMENT
RELATIONS BOARD

INTERNATIONAL UNION OF ELEVATOR Case No. 2022-018

CONSTRUCTORS, LOCAL 18,
NOTICE OF ENTRY OF ORDER
Complainant,

V. ENBANC
CLARK COUNTY,
ITEM NO. 891
Respondent.
CLARK COUNTY,

Counter-Petitioner,
V.

INTERNATIONAL UNION OF ELEVATOR
CONSTRUCTORS, LOCAL 18,

Counter-Respondent,

TO:  Complainant and its attorneys, Daniel Marks, Esq. and Adam Levine, Esq., of the Law Office of
Daniel Marks; and '
TO: Respondent and its attorneys, Scott Davis, Esq. and John Witucki, Esq. of the Office of the
Clark County District Attorney;
PLEASE TAKE NOTICE that the NOTICE OF ENTRY OF ORDER was entered in the
above-entitled matter on January 31, 2024,
A copy of said order is attached hereto.
DATED this 31st day of January, 2024,

GOVERNMENT EMPLOYEE-
MANAGEMENT RELATIONS BOARD

Oy b

BY. aiMQd’ Aancer
ISABEL FRANCO
Administrative Assistant II
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CERTIFICATE OF MAILING

I hereby certify that I am an employee of the Government Employee-Management Relations

Board, and that on the 31st day of January, 2024, I served a copy of the foregoing NOTICE OF

ENTRY OF ORDER by mailing a copy thereof, postage prepaid to:

Daniel Marks, Esq.

Adam Levine, Esq.

Law Office of Daniel Marks
610 South Ninth Street

Las Vegas, NV 89101

Scott Davis, Esq.

Clark County District Attorney’s Office
500 S. Grand Central Parkway, Suite 5075
TLas Vegas, NV 89155

Jdake] Hance

ISABEL FRANCO
Administrative Assistant 11
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FILED
January 31, 2024
State of Nevada
E.M.R.B.

STATE OF NEVADA
GOVERNMENT EMPLOYEE-MANAGEMENT

RELATIONS BOARD
INTERNATIONAL UNION OF ELEVATOR Case No. 2022-018
CONSTRUCTORS, LOCAL 18,
Complainant, DECISION ON COMPLAINT AND
' COUNTER-COMPLAINT, FINDINGS
v, OF FACT, CONCLUSIONS OF LAW
AND ORDER
CLARK COUNTY,
EN BANC
Respondent.
ITEM NO. 891
CLARK COUNTY,

Counter-Complainant,
V.

INTERNATIONAL UNION OF ELEVATOR
CONSTRUCTORS, LOCAL 18,

Counter-Respondent.

On December 12 and 13, 2023, and again on January 18, 2024, this matter came before the State
of Nevada, Government Employee-Management Relations Board (the “Board™) for consideration and
decision on International Union of Elevator Constructors, Local 18 (“TUEC”) Prohibited Practice
Complaint and Clark County’s Counter Petition to Decertify the IUEC pursuant to the provision of the
Government Employee-Management Relations Act (the Act), NRS Chapter 233B, and NAC
Chapter 288.

I. BACKGROUND
There are two main issues presented with this case. The first issue is whether Clark County

engaged in prohibited practices under NRS 288.270 and 288.280. In the IUEC Complaint, there were

1-
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two distinct causes of action: (1) that Clark County failed to allow the IUEC members to ratify the
Tentative Agreement prior to approval by Clark County which constituted a unilateral change; and
(2) Clark County refused to bargain in good faith as required under NRS 288.150 when Clark County
refused to return to the bargaining table after [UEC’s members had rejected the Tentative Agreement.
The second issue before the Board is whether Clark County’s Petition to Decertify IUEC is warranted
due to lack of support by the members of the bargaining unit.

IL. DISCUSSION

A. Clark County’s Petition to Decertify IUEC.

NRS 288.160 provides instances when a local government employee may withdraw recognition
from an employee organization. NRS 288.160(c)(3) specifically states that recognition may be
withdrawn when the employee organization “ceases to be supported by a majority of the local
government employees in the bargaining unit for which it is recognized.” The process to withdraw
recognition is governed by NAC 288.145(2) which states:

2. Except as otherwise provided in NAC 288.146, a local government
employer must request a hearing before the Board and receive the written

permission of the Board before withdrawing recognition of an employee
organization for any reason other than voluntary withdrawal.?

The Board held a hearing as required under NAC 288.145(2). During the hearing held on
December 12 and 13, 2023, there was conflicting testimony presented regarding whether the employees
wished to remain with IUEC or not. The Board subsequently decided that it wished to hear from the
remaining employees to determine whether IUEC lacked majority support as provided under NRS
288.160(c)(3).> A hearing was held on January 18, 2024, and the remaining eighteen (18) employees of
the unit testified. The documentary evidence also consisted of multiple Petitions signed by almost all
members of the unit indicating the desire to have another organization represent the employees. - Based
on the evidence presented, it was abundantly clear to the Board that the overwhelming majority of the

Automated Transit System (“ATS”) Shop members no longer wanted the IUEC to represent them. It is

! Withdrawing recognition is the same as “decertifying.”
2 NAC 288.146 relates only Petitions to withdraw recognition that are filed by other employee

organizations and accordingly this provision does not apply in this case.
3 The Board heard from all employees of the bargaining unit.

-
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similarly clear that the dissatisfaction expressed by a majority of the ATS shop members regarding
[UEC’s performance predated the facts which gave rise to the prohibited practices complaint in
this matter.

IUEC cited to Lee Lumber from the National Labor Relations Board (“NLRB”) for the
proposition that the Board cannot grant a Petition to Withdraw Recognition if the employer had
engaged in unfair labor practices within one year from the request to decertify. Lee Lumber and
Building Material Corp., 334 NLRB 399, 400 (2001).* In Lee Lumber, the NLRB stated that when an
employer has unlawfully refused to bargain with a recognized union any employee disaffection arising
during the course of the unlawful conduct will be presumed to have been caused by that conduct. 1d
Furthermore, absent unusual circumstances, the presumption can be rebutted only if the employer can
show the disaffection arose after it resumed bargaining without committing more unfair labor practices
that would adversely affect bargaining. Id.

However, Lee Lumber is quite factually distinct from the case before this Board. Thus, the
Board expressly declines to adopt the holding in Lee Lumber on the grounds that: (1) this case involves
an interpretation of Nevada law and not federal law as was the case in Lee Lumber, and as such any
decision from the NLRB is not binding on the Board; (2) the circumstances in Lee Lumber are not
relevant to the matter before the board because the prohibited practices in Lee Lumber were
contemporaneous in time with the employee dissatisfaction whereas in this case the evidence
overwhelmingly suggests that dissatisfaction with the IUEC arose long before the facts which give rise
to JUEC’s prohibited practice claims.

Furthermore, this Board recently granted a request to decertify a union in circumstances very
similar to this case. See EMRB Item 876, Case No. 2022-022, International Union of Operating
Engineers, Local 501, AFL-CIO v. Esmeralda County; Esmeralda County Board of Commissioners,
DOE Individuals I through X, inclusive; and ROE Entities, I through X, inclusive (2022). In the

Esmeralda County case, the Board granted a Motion to Decertify the union despite the existence of

4 Full Cite follows: Lee Lumber and Building Material Corp. and Carpenter Local No.
1027, Mill-Cabinet Industrial Division, A/W The United Brotherhood of Carpenters and Joiners of
America, Chicago and Northeast Illinois District Council of Carpenters, AFL-CIO, 334 NLRB 399
(N.L.R.B. 2001).

-3-
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prohibited practice complaints being included in the same case. The main difference between this case
and Esmeralda is that in Esmeralda the Board required the union members to vote to provide proof of
their dissatisfaction, whereas in this case the Board simply heard testimony about whether there was
dissatisfaction with JUEC and how long that dissatisfaction had been felt.

Based on the forgoing, including the overwhelming testimonial and documentary evidence of
long-term dissatisfaction with ITUEC, the Board finds that Clark County’s Petition to Decertify should
be granted.

B. Prohibited Practices Complaint,

Given the fact the Board has decided to grant Clark County’s Petition to Decertify, IUEC’s
prohibited practice claims have been rendered moot. However, the Board notes that a government
employer should wait to approve an agreement with its employees to ensure that the agreement reflects
the will of the employees. See e.g., EMRB Item No. 809, Case No. Al-046113, Education Support
Employees Association and Police Officers Association of the Clark County School District v. Clark
County School District (2015). There was ample evidence presented that having the ATS employees
ratify the agreement before Clark County approved it was normal practice. In addition, Clark County
provided space at the airport for the employees to ratify the contract which cuts against any claim that
IUEC was not intending to ratify the contract. It is inconceivable to this Board that a government entity
would want to approve and enforce a contract which the employees ultimately reject because doing so
only creates ill will.> The purpose of the bargaining process that is set out in the Government
Employee-Management Relations Act is to reach an agreement that all find acceptable. Thus, having

the government approve a contract that was ultimately rejected by its employees defeats the purpose of

the Act.
1I1. FINDINGS OF FACT
1. . The Board has determined the following facts based on a preponderance of evidence.
2. There was overwhelming documentary and testimonial evidence indicating that a

majority of unit members no longer wanted IUEC to represent them.

S The Board recognizes that normally ratification mandates are set out in the Bylaws and
Articles of Incorporation of the union.

4
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3. The evidence in this case also clearly shows that the dissatisfaction with IUEC predated
the facts which gave rise to TUEC’s prohibited practice complaint.

4. There is no need to recite facts here that are related to the prohibited practices complaint
since TUEC’s complaint has been rendered moot by IUEC’s decertification.

5. If any of the foregoing findings is more appropriately construed as a conclusion of law,
it may be so construed.

IV. CONCLUSIONS OF LAW

1. The Board is authorized to hear and determine complaints arising under the Local
Government Employee-Management Relations Act.

2. The Board has exclusive jurisdiction over the parties and the subject matters of the
Complaint on file herein pursuant to the provisions of NRS Chapter 288.

3. The discussion set forth in Section A above is included by reference herein.

4. NRS 288.160(c)(3) specifically states that recognition may be withdrawn when the
employee organization “ceases to be supported by a majority of the local government employees in the
bargaining unit for which it is recognized.”

5. The process to withdraw recognition is governed by NAC 288.145(2) and requires a
local government employee to request a hearing to decertify and receive written permission from the
Board before withdrawing recognition for any reason other than voluntary withdrawal.

6. Clark County complied with the requirements of law for decertification of IUEC.

7. The Board held hearings on the decertification request from Clark County and the
prohibited practices complaint from IUEC.

8. The Board finds that the overwhelming majority of the Automated Transit System
(“ATS”) Shop members no longer wanted IUEC to represent them.

9. The Board further finds that the majority of the ATS shop members’ dissatisfaction with
the JUEC predated the facts which gave rise to [IUEC’s prohibited practices complaint.

10.  The Lee Lumber NLRB case, supra, that was cited by IUEC as a prohibition to granting
the Petition to Decertify is not applicable to the facts in this matter and the Board declines to adopt its

holding for the reasons discussed in more detail in Section A above.

-5
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11.  The TUEC complaints have been rendered moot because of the decertification. See e.g.,
EMRB Item No. 809, Case No. Al-046113, Education Support Employees Association and Police
Officers Association of the Clark County School District v. Clark County School District (2015).

12.  If any of the foregoing conclusions of law is more appropriately construed as a finding
of fact, it may be so construed.

V. ORDERS

L. Based on the foregoing, it is hereby ORDERED that Clark County’s Petition to
Withdraw Recognition of IUEC is hereby GRANTED. Clark County shall promptly file with the
Board a document providing notice of its decision to withdraw recognition of the IUEC and that the
withdrawal will be effective upon the date the document is filed.

2. It is further ORDERED that given the Order in item #1 above, IUEC’s Complaint
has been rendered moot in its entitety and all claims therein are hereby DISMISSED
WITH PREJUDICE.

DATED this 31st day of January, 2024.

GOVERNMENT EMPLOYEE-
MANAGEMENT RELATIONS BOARD
ool - o
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By; 4 4 ‘
BRENT ECKERSLEY, ESQ., Chair

By: Wb act. (O \0td
MICHATEL J. SMTTH; Vice-Chair

e

SAKDRA MASTERS, Board Member

By: i/Jan-;;;;m Un. Yollamo

TAMMARA M. WILLIAMS, Board
Member

By




DISTRICT COURT CIVIL COVER SHEET

County, Nevada

Case No.

(Assigned by C;Iél'k’s Office)

L Party Information (rovide both home and mailing addresses if different)
Plaintiff{s) (name/address/phone):
International Union of Efevator Constructors, Local 18
3301_8;;ring Mountain Rd,, Suite 1 -
Las Vegas, Nevada 89102

Defendant(s) (name/address/phone):
Employee Management Relations Board;
3300 W. Sahara Ave., #260, Las Vegas, NV 89102
Clark County, 500 S. Grand Central Pkwy.
Las Vegas, NV 89155;_

Attorney (name/address/phone):

Attorney (name/address/phone):
_Adam_Levine, Esq., Nevada Bar No. 004673

Law Offices of Daniel Marks
610 S. Ninth Street, Las Vegas, Nevada 89101
Tel: (702) 386-0536

T1. Nature of Controversy (please select the one most applicable filing type below)

Civil Case Filing Types

Real Property Torts

Landlord/Tepant Negligence [ Other Torts - -
DUnlawfuI Detainer L__]Aulo DProduct Liability

D Other Landlord/Tenant DPremises Liability ‘ Dlmemion al Misconduct

Title to Property D Other Negligence D'Employmem Tort
DJ udicial Foreclosure Malpractice Dlnsurance Tort
DOthcr Title to Property BMedicaVDemal DOther Tort

Other Real Property DLega]
DCondenmation/Emment Domain DAccounting
BOther Real Property DOther Malpractice

Probate Construction Defect & Contract Judicial Review/Appeal

Probate (select cuse ype and estate valig)
D Summary Administration

I:] General Administration

D-Special Administration

Construction Defect

[ Jchapter 40

DOther Construction Defect
Contract Case

Judicial Review
DForeclosure Mediation Case
DPctition to Seal Records
DMcntal Competency

DSet Aside DUnifoml Commercial Code Nevada State Agency Appeal
DTrust/Consc:rvatorship D Building and Construction L___]Department of Motor Vehicle
D Other Probate D Insurance Carrier D Worker's Compensation
Estate Value D Commercial Instrument DOther Nevada State Agency
DOver $200,000 DCoHcction of Accounts Appeal Other
DBetwee.n $100,000 and $200,000 DEmployment Contract DAppeal from Lower Court
[Junder $100,000 or Unknown [Jother Contract [B]Other Judicial Review/Appeal
[Junder 82,500

Civil Writ Other Civil Filing
Civil Writ Other Civil Filing
DWrit of Habeas Corpus DWrit of Prohibition DCompromise of Minor's Claim
DWrit of Mandamus D Other Civil Writ DForeigu Judgment
DWrit of Quo Warrant DOther Civil Matters

Business Court filings should be filed using the Business Court civil coversheet.

03/01/2024

Date

Nevada AOC - Research Statistics Unit
Fursuant to NRS 3.275

Signature of initiating party or representative

See other side for fomily-related case filings.

Form PA 201
Hev 3.1
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Electronically Filed
3/1/2024 1:07 PM
Steven D. Grierson

CLERK OF THE COEi
L *,

IAFD

LAW OFFICE OF DANIEL MARKS

DANIEL MARKS, ESQ.

Nevada State Bar No. 002003 CASE NO: A-24-888242-)
office@danielmarks.net Department 24

ADAM LEVINE, ESQ.

Nevada State Bar No. 004673
alevine@danielmarks.net

610 South Ninth Street

Las Vegas, Nevada 89101 ,
(702) 386-0536: FAX (702) 386-6812
Email: office@danielmarks.net
Attorneys for Petitioner

DISTRICT COURT
CLARK COUNTY, NEVADA

INTERNATIONAL UNION OF ELEVATOR Case No.:
CONSTRUCTORS, LOCAL 18, Dept. No.:

Petitioner,

V.

STATE OF NEVADA, GOVERNMENT
EMPLOYEE-MANAGEMENT RELATIONS
BOARD; CLARK COUNTY, NEVADA,

Respondents.

INITIAL APPEARANCE FEE DISCLOSURE (NRS CHAPTER 19)

Pursuant to NRS Chapter 19, as amended by Senate Bill 106, filing fees are submitted for

parties appearing in the above-entitled action as indicated below:

15t Appearance Fee

183.00[} $473.00[_] $223.00

New Complaint Fee
[1$1530[ ] $5200 ] $299 [X] $270.00

s

Name: International Union of Elevator
Constructors Local 18

[ ]1%30

1

Case Number: A-24-888242-J
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[ 1$30

[ ] Total of Continuation Sheet Attached

TOTAL REMITTED: (Required) Total Paid

1 53:’"
DATED this ¥~ day of March 2024.

I —
$ 270.00

LAW OF CE }} DANIEL MARKS

¢v

00

/

DANIEL MAM{& ESQ
Nevada State Bar No. 002003
office@danielmarks.net
ADAM LEVINE, ESQ.
Nevada State Bar No. 004673
alevine@danielmarks.net
610 South Ninth Street

Las Vegas, Nevada 89101
Attorneys for Petitioner




